UNITED STATESCOURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 00-1228 September Term 2000

NEW YORK STATE ELECTRIC & GAS CORPORATION,
PETITIONER

V.
MAY 15, 2001
FEDERAL ENERGY REGULATORY COMMISSON
RESPONDENT

DYNEGY POWER MARKETING, INC. ET AL,
INTERVENORS

Consolidated with Nos. 00-1229, 000-1230, 00-1231, 00-1232, 00-1233

On Petitionsfor Review of an Order of the
Federd Energy Regulatory Commission

Before EDWARDS, Chief Judge, RANDOLPH and GARLAND, Circuit Judges

JUDGMENT

These causes came to be heard on the record on petitions for review of an order
of the Federd Energy Regulatory Commission, and were conddered on the briefs and
supplementd briefs of the paties. See D.C. Cir. R. 36(j). Theissues have been
acocorded full condderation by the Court and occasion no need for a published
opinion. See D.C. Cir. R. 36(b). Itis
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ORDERED AND ADJUDGED by the Court thet the petitions be denied. This
Court lacks juridiction to congder theissues denominated LA, 11.C and [11 in
petitioners opening brief because petitioners did not raise them on rehearing. See 16
U.S.C. § 8251(b); City of Orvillev. FERC, 147 F3d. 979, 990 (D.C. Cir. 1998).
Petitioners broad assartionsin their gpplications for rehearing that the Commisson's
order is"arbitrary and cgpricious’ and "'cannot be squared with reasoned decison
meking," Joint Appendix & 240, do not gpprise the Commission of the nature of

thar ajections with suffident spedafiaty to endole the Commisson to goply its
expertise to the issues before they areraised in this Court. See 16 U.S.C. 8§ 825I(a)
("The goplication for renearing shdl st forth spedificaly the ground or grounds upon
which such gpplication isbasad.”); cf. Northwest Pipeline Corp. v. FERC, 863 F.2d
73, 77-78 (D.C.Cir.1988). Ptitionersdid not demondrate any "reasonable groundy's
for falure' to raise their objections on rehearing. 16 U.SC. § 825(b);

Town of Norwood v. FERC, 906 F.2d 772, 774 (D.C. Cir. 1990).

Petitioners properly raised on rehearing the issue denominated 11.B inthar
opening brief, and the Commisson propetly rgected ther arguments. Evenif the
Commisson'spogtionin Pacific Gas & Elec. Co., 81 FERC 161,122 (1997), is
incondstent with the pogtion it took here, the Commisson is as explained on
hehearing, entitled to revist adecison it condders erroneous rather than goply it to
petitioners. See New York Indep. Sys. Operator, Inc., 91 FERC {61,012 at 61,051
n.23 (2000); Stiching Pensioenfonds Voor de Gezondheid v. United States, 129 F.3d
195, 201 (D.C. Cir. 1997). Moreover, the Commisson'sorder in Pacific Gas &
Electric gopears conggent with its order inthiscase. The Commisson made dlear
inPacific Gas & Electric that the"propased limitations on lighility [are] overboard'
and "gf] too far, in thet [they] would dso execuse the ISO or PX from liability in
cases of negligence or intentional wrongdoing . . " 81 FER.C. & 61,250. Asit did
in this case, the Commisson conduded in Pacific Gas & Electric that "the
determination of the ISO's or PX'sliahility in instances of negligence or intentiond
wrongdoing is best |eft to gppropriate court proceedings, in which the parties will be
free to advance any gppropriaie argument.” 1d; see also New York Indep. Sys.
Operator, Inc. 90 FERC 161,015 at 61,034 (2000).
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The Clak isdirected to withhold issuance of the mandate herain until seven
days after digpogtion of any timdy petition for rehearing. See D.C. Cir. R. 41(a)(1).

FOR THE COURT
Mark J. Langer, Clerk
BY:

Miched C. McGral
Deputy Clerk



